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Introduction 

• On March 27, 2020, President Trump signed 
H.R. 748, the Coronavirus Aid, Relief, and 
Economic Security Act (the “CARES Act”) into 
law  

• $349 billion dollars for the Paycheck Protection 
Program (“PPP”) 
▫ Expands the Small Business Administration’s 

(“SBA”) 7(a) small business loan program by 
offering loans to help small businesses pay for 
costs such as payroll, rent, health benefits, and 
utilities 
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Paycheck Protection Program 

• Small business loan to keep workforce employed 
during the COVID-19 pandemic 
▫ April 3, 2020: Small businesses can apply 
▫ April 10, 2020: Sole proprietors and independent 

contractors can apply 
▫ Must apply for the loan by June 30, 2020 

• Portion of the loan used for certain purposes in 
the eight-week period after receiving the loans 
are forgiven 
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Who is eligible? 
• Small Businesses 
▫ Less than 500 employees or  
▫ Defined as a small business by the SBA based on the 

number of employees and the industry in which the 
business operates 

• Individuals who operate under a sole proprietorship 
or as an independent contractor, and certain self-
employed individuals are eligible but must submit 
documentation establishing their eligibility, 
including payroll tax filings reported to the IRS, 
Forms 1099–MISC, and income and expenses from 
the sole proprietorship 
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Size Exceptions 
• Accommodation and food services businesses are 

eligible to receive a single loan if they have less than 
500 employees per physical location 
▫ Example: The owner of multiple hotels or restaurants 

that employ more than 500 persons in the aggregate 
can apply provided that no single location has more 
than 500 persons.   

• Affiliate rules do not apply to accommodation and 
food services businesses, businesses with SBA 
franchise or identifier codes, and businesses 
receiving financial assistance from a small business 
investment company 
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Affiliate Rules 
• Generally, if Business A has the ability to control Business B, then 

Business B is an affiliate of Business A and their employees must be 
counted together 

• Affiliation Tests under the Paycheck Protection Program: 
▫ Affiliation based on ownership or the power to control more than 50 

percent of the concern’s voting equity.  
▫ Affiliation arising under stock options, convertible securities, and 

agreements to merge 
▫ Affiliation based on common management, such as common officers or 

and directors who control the control concerns 
▫ Affiliation based on identity of interest between close relatives with 

substantially identical business interests 
• Affiliation can also be based on “negative control,” where a minority 

interest holder has the ability  to prevent a quorum or otherwise 
block action by the board of directors or shareholders 
▫ This can be avoided if the minority interest holder permanently gives up 

this ability 
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Ineligible Businesses 
• Businesses ineligible under 13 CFR 120.110 (except for non-

profits) 
• May also be ineligible if any of the following are true: 
▫ Applicant is engaged in activity that is illegal under federal, state, 

or local law 
▫ Applicant is a household employer   
▫ An owner of 20 percent or more of the equity of the applicant is 

incarcerated, on probation, on parole; presently subject to an 
indictment, criminal information, arraignment, or other means 
by which formal criminal charges are brought in any jurisdiction; 
or has been convicted of a felony within the last five years  

▫ Applicant, or any business owned or controlled by applicant or 
any of the applicant’s owners, has ever obtained a direct or 
guaranteed loan from SBA or any other Federal agency that is 
currently delinquent or has defaulted within the last seven years 
and caused a loss to the government  
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Loan Amount 
• The maximum loan amount is the lesser of $10 million; 

or (whichever of the following is applicable): 
▫ For non-seasonal employers:  2.5 times the business’ 

average total monthly payroll costs for the one-year period 
before the loan is made or for Fiscal Year 2019. 

▫ For seasonal employers:  the average monthly payroll costs 
for a 12 week period beginning February 15, 2019, or at the 
employer’s election, March 1, 2019, and ending June 30, 
2019.  

▫ For seasonal or non-seasonal businesses that did not exist 
during the period from February 15, 2019 to June 30, 
2019:  2.5 times the business’ average total monthly payroll 
payments made from January 1, 2020 to February 29, 
2020. 
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Payroll Costs 
• Payroll costs include: 
▫ Salaries, wages, commission, or similar compensation; 
▫ Payment of cash tips 
▫ Payment for vacation, parental, family, medical, or 

sick leave 
▫ Dismissal or separation payments 
▫ Group healthcare benefits, including insurance 

premiums; 
▫ Retirement benefits 
▫ State or local tax on employee compensation 
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Payroll Costs 
• Payroll costs do not include: 

▫ Compensation for an individual employee in excess of an annual salary 
of $100,000, as prorated for February 15, 2020 to June 30, 2020 
 This applies only to cash compensation, not to non-cash benefits 

▫ Taxes imposed or withheld for FICA, the Railroad Retirement Tax Act, 
and income tax withholding 
 Payroll costs are calculated on a gross basis, without subtracting federal 

taxes imposed on the employee or withheld from employee wages 
▫ Any compensation for a non-United States based employee 
▫ Sick and family leave wages for which credit is allowed under the 

Families First Coronavirus Response Act 
• Because independent contractors have the ability to apply for a 

PPP loan on their own, they do not count as employees for the 
calculation of payroll 
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Loan Amount - Example 

• Example:  A non-seasonal business with less than 500 
employees with an average monthly payroll of 
$350,000, including wages, vacation time, healthcare, 
and state and local tax, would be eligible for an 
$875,000 covered loan 

• The maximum loan amount can be increased by the 
outstanding amount of any SBA Disaster Loan Program 
loan made to the business between January 31, 2020 
and the date a Paycheck Protection Program loan is 
available 
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Loan Application 

• Businesses can apply through any existing SBA 7(a) 
lender or through any federally insured depository 
institution, federally insured credit union, and Farm 
Credit System institution that is participating 

• Only an authorized representative of the business 
seeking a loan may sign on behalf of the business 

• E-signature or e-consents can be used regardless of the 
number of owners 

• Link to PPP Application Form 
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https://www.sba.gov/sites/default/files/2020-04/PPP%20Borrower%20Application%20Form.pdf
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Loan Application - Certifications 
• When applying for the loan, businesses must make good-faith certifications that:  

▫ The applicant was in operation on February 15, 2020 and had employees for whom it paid salaries 
and payroll taxes or paid independent contractors 

▫ Current economic uncertainty makes the loan request necessary to support the ongoing operations 
of the applicant 

▫ Loan funds will be used to retain workers and maintain payroll or make mortgage interest 
payments, lease payments, and utility payments 

▫ Documentation verifying the number of full-time equivalent employees on payroll as well as the 
dollar amounts of payroll costs, covered mortgage interest payments, covered rent payments, and 
covered utilities for the eight week period following this loan will be provided to the lender 

▫ Loan forgiveness will be provided for the sum of documented payroll costs, covered mortgage 
interest payments, covered rent payments, and covered utilities 

▫ From February 15, 2020 to December 31, 2020, the applicant has not and will not receive another 
loan under the PPP program 

▫ The information submitted in the application and supporting documents is true and accurate 
▫ An acknowledgement that that the lender will confirm the eligible loan amount using tax documents  

the applicant submitted and the tax documents are identical to those submitted to the IRS 
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Loan Terms 

• 100% guaranteed by the federal government 
• 2 year maturity and 1% interest rate 
• 6 month automatic deferral of payments, however interest 

still accrues 
• No personal guarantee required 
• No collateral required 
• No fees, including for prepayments 
• At least 75% of the loan shall be used for payroll costs 
• Lender must make the first disbursement of the loan no 

later than ten calendar days from the date of loan approval 
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Use of Loan Funds 
• Payroll costs 
• Group health care benefits 
• Salaries, commissions or similar compensation 
• Mortgage payments (but not prepayments) 
• Rent 
• Utilities 
• Interest on any other debts incurred before 

February 15, 2020 
 

*75% percent of the loan proceeds must be used for 
payroll costs 
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Loan Forgiveness 
• The principal amount of the loan, plus interest, is forgiven in 

an amount equal to the sum of the following costs incurred 
and payments made over the 8-week period after receiving the 
loan: 
▫ Payroll costs 

▫ Mortgage interest  

▫ Rent  

▫ Utilities - electricity, gas, water, transportation, telephone, or internet 
access 

• Not more than 25% of the forgiven amount may be for non-payroll 
costs 

• SBA will be issuing further guidance on the forgiveness provisions 
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Loan Forgiveness Reductions 

• Potential loan forgiveness is reduced if an 
employer decreases payroll in the eight-week 
period after receiving the loan  

• The amount of potential loan forgiveness is 
reduced as a result of: 
▫ Reductions in the number of employees compared 

to the prior year and/or 
▫ Reduction in wages or salary of more than 25% for 

employees earning less than $100,000.00 in 2019 
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Loan Forgiveness Reduction - 
Employees 

• Amount eligible for forgiveness is reduced proportionally 
to the reduction in the number of full-time equivalent 
employees 
▫ Most employers compare the average number of full-time 

equivalent employees per month employed during the 
eight-week period after receiving the loan to 

▫ One of the following at the borrower’s choice 
 1. Average number of full-time equivalent employees per 

month employed from February 15, 2019 and June 30, 2019; or 
 2. Average number of full-time equivalent employees per 

month employed from January 1, 2020 and February 29, 2020 
▫ Seasonal employers compare the average number of full-

time equivalent employees per month employed during the 
eight-week period to the average number of full-time 
equivalent employees per month employed from February 
15, 2019 to June 30, 2019 
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Loan Forgiveness Reduction - 
Employees 

Example: If a business had a monthly average 
number of 100 full-time equivalent employees 
(FTEs) from February 15, 2019 to June 30, 2019, 
but then a monthly average of 90 FTEs in the 
eight weeks after receiving its PPP loan, the 
amount of forgiveness is multiplied by 90/100, 
aka reduced by 10%.  If a business had $100,000 
in forgivable expenses that amount would be 
reduced to $90,000. 
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Loan Forgiveness Reduction - Pay 
• Amount eligible for forgiveness is reduced on a 

dollar for dollar basis for pay reductions over 25%  
▫ The total salary or wages of any employee during the 

eight-week period after receiving the loan cannot be 
reduced more than 25% from that employee’s total 
salary or wages during the most recent full quarter 
during which the employee was employed before the 
eight-week period after receiving the loan   

• This does not apply to employees who receive, 
during any single pay period during 2019, wages or 
salary at an annualized pay rate over $100,000 
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Loan Forgiveness Reduction - Pay 

Example:  If a business took out a $100,000 loan 
under the program, but reduced the total salary of 
one of its employees from $10,000 to $5,000 
during the eight weeks after receiving the loan, the 
amount of potential loan forgiveness is reduced by 
$2,500. 
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Curing Loan Forgiveness Reductions 

• Reductions in employees and pay that occur 
between February 15, 2020 and April 26, 2020 
can be “cured”  

• Borrower must eliminate the reduction in 
employees and/or wages by June 30, 2020 

• Additional SBA Guidance Needed 
▫ Cure by rehiring for one day on June 30?  
▫ Result if not all loan proceeds spent by June 30?  
▫ Result if less than 75% spent on payroll costs?  
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Applying for Loan Forgiveness 
• Businesses must apply for loan forgiveness with the lender 

and provide certain documentation: 
▫ Documentation verifying the full-time equivalent employees on 

payroll and their pay rates 
▫ Documentation of mortgage, rent and utility payments 
▫ Certification that the documentation is true and correct and that 

forgiveness amounts requested were used to retain employees 
and make other forgiveness-eligible payments 

▫ Any other documentation the SBA Administrator may require 
• Lenders are required to make forgiveness determinations 

within 60 days of receiving a loan forgiveness application 
• Forgiven amounts that might otherwise typically be included 

in gross income and subject to taxation, are excluded 
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Uncertainties 
• Many banks limiting applications to existing customers 
▫ Due to bank decisions, not part of legislation or any 

guidelines 
• SBA issuing further guidance on forgiveness provisions 
▫ As written, forgiveness provisions have gaps 
▫ Example: What happens if you attempt to bring back 

employee headcount to cure forgiveness reduction but 
can’t? 

• Unclear what measures will be undertaken for 
enforcement 

• Further legislation: 
▫ Possible extensions in CARES Act’s deadlines as a result of 

delays 
▫ More waves of funding likely on the way 
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Questions? 
Lawrence Byrne 
Attorney at Law 
312-261-2155 
lbyrne@pedersenhoupt.com 

 
Matthew Schmidt 
Attorney at Law 
312-261-2281 
mschmidt@pedersenhoupt.com 
 
 
For employment specific            
questions, including the  
Families First Corona Virus  
Response Act:  
 
 

Eric Kordish  
Attorney at Law 
312-261-2249 
ekordish@pedersenhoupt.com 
 
David Martin 
Attorney at Law 
312-261-2286 
dmartin@pedersenhoupt.com 
 
 
Naureen Amjad 
Attorney at Law 
312-261-2273 
namjad@pedersenhoupt.com 
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